This document has important legal consequences, consultation with an attomey is encouraged with respeet
to its use or modification. This document should be adapted to the particular circumstanices of the
contemplated Project and the Controlling Law.

STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND ENGINEER
FOR
PROFESSIONAL SERVICES

Prepared by
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE
and

[ssued and Published Tointly by

National Society of : jety
Professional Engineers gscs Témﬁ_.n 5}1::
Profisssianal Engingars n Private Pract ot Civil Engineers

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE
a praciice division of the
NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

AMERICAN COUNCIL OF ENGINEERING COMPANIES

AMERICAN SOCTETY OF CIVIL ENGINEERS

EICDC E-500 Standard Form of Agreemcnt Betwero Owner and Engineer for Professional Services
Copyright SZ002 Mutivmel Sociery of Professional Engineers for ETCDC, All vights reserved,




This Agresment has been prepared for use with the Standard General Conditions of the Construction
Contract (o, C-700, 2002 Edition) of the Engineers Joint Contract Documents Committee.  Their
provisions are interrelated, and a change in one may necessitate a change in the other. For guidance on the
completion and use of this Agreement, see EICDC User’s Guide to the Owner-Engineer Agreement, No.
E-001, 2002 Edition.

Copyright © 2004 National Society of Professional Engineers
420 King Street, Alexandiia, VA 223142794
(703) HR4-2882
WWW.NSDE.OTE

American Council of Engineering Companies
1015 15th Street NW ., Washington, DC 20003
{202} 347-7474

American Society of Civil Engineers
1801 Alexander Bell Drive, Reston, VA 2019 1-4400
(B00) 548-2723
WWW.ASCe.0rg

EJCDC E-SIHE Standard Farm of Agreement Between Owner and Engineer for Professional Services
Copyright T2002 Nutiunal Seciety of Professional Engineers for EJCDC. Al rights reserved,




TABLE OF CONTENTS

Page

ARTICLE | — SERVICES OF ENGINEER ..o et mim s im s s smam s s am s smemens 4
DOIE. SO coscuonsvosssiimsemmsiis s e e e s i s 5 o T ST A e BT iy 4
ARTICLEZ RV NERSS RESPOMNSIBILITIER wsiiaroiarrss iz s i s s i s s i e 4
201 GETETAL oot OO 4
ARTICLE 3 — SCHEDULE FOR RENDERING SERVITES L. e eenees s saneeenne 4
R e ' Ll L 1 O 4

P kL) A o L o T 4
ARTICLE 4 — INVOICES AND PAYMENTS ..o ooeieeeieeremi s retesmamsnsmsm s s amsesssnssssmssansgssmresssmrasesiarssssranse 3
AL TIWOIEES covres e et m e ee e e s e S R AR A G 5

A2 PEYITIEIES oo cmer e me s b ess ettt 1 e me 2ot e eeme S er st e e e st em s emes e s en st aressban 3
ARTICEES — CQPIMIONS TEEEIST, s iy v s s s sy i« i SR s e et i
501 Opinions of Probable Construchon Cost. ..o A 6

542 stEfinge-Copstried b L e B f

30% Dpinions ol Total Profetl oSS cums: i s i e i s i e s 6
ARTICLE 6— GENERAL CONSIDERATIONS v ivivsimimssssisiassies serarassmssveraramioieresseeessnssnsasasossnssmsssnsons 7
B.01  Standards of PerfOrmianoe . ..o ot em e 7

6.02  Design Without Construction PRase Servies e st s i s 8

L T Ot ) i ool 1350 OO 8

003 TIISTIFANDE e seas s ceasaas s es ek s e b s s a1 et s a8 s e e e ettt en o

6.05  Suspension and Termination ..., R A ST S A R 10

G060 COMTOIIE LAW ...oeivrrrieeriirecsees i memeeemsmer s e st essmsa s essmamnsss s s s sn e esserams e ot ssmsssensesnans 11

6.07  Successors, Assigns, and BenefiClaries ... e 11

SR DR e Rt O O ooy st s s e e S e s e e 2

.09 Envirormiarta ]l o i im 0F S0 oot e e ees e eem s s ere s e e st e s e e e es st er e eea s s e e s e e en e 12

6,10 Indemnification and Mutiual WEIVET (oo s 13

GiF]  Biseallanetis PrOVISIONS i ey s fvaih s 434 Sk e et 1478 28 BT SR TR 14

AR T E T DTN LTI E: cimmmininesss s aiaai st 4542 inmio b rep 145 2788 e £ 18 SRR 141 2 SRR PP E AR L3
T DEfINE TEITIS o.oieieisieteecie ettt aie e e st s eme st e e dmsm s abesm i sm st arrnb et 15
ARTICLE & — EXHIBITS AND SPECIAL PROWISTOINS o et L&
B0l it T et oo ooy oo s oo m o S T Ee T S S s 16

B2 TR ABTRRITIEIIT ¢ ooeriii e iemiee et e ns e m s e et 2b st msn s en e sass e e e e s ns I7

B3 Desipnated RepresBilalIVEs i i st semssessssessse et smesens s e ss s ms e 17

EJCDC 1500 Standard Form ot Agreement Between Owner and Engincer for Professinnal Services
Copyright S2002 MNational Seciety of Professional Engineers for EJCDC, Al rights rescrved.




STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND ENGINEER
FOR
PROFESSIONAL SERVICES

THIS IS AN AGREEMENT effective as of 9-19-2017 (“Effective date™) between

City of Gillette, 201 East 5" Street, Gilletie, WY 82716 (“Owmer™) and
DOWTL. 1901 Energy Court, Suite 170, Gillette WY 82718 (“Engineer™).
Crvner intends o IRENOG - 2018 Sanitary Sewer Main Replacement Project (“Project™),

Owner and Engineer agree as follows:
ARTICLE 1— SERVICES OF ENGINEER
101 Scope

A, Engineer shall provide, or cause to be provided, the services set forth herein and in Exhibit
A

ARTICLE 2 - OWNER’'S RESPONSIBILITIES
201 General
A Crwmner shall have the responsibilities set forth herein and in Exhibit B3,
B. Owner shall pay Engineer as set forth in Exhibit C.
. Cramner shall be responsible for, and Engineer may rely upon, the accuracy and complereness
of all requiremnents. programs, instructions, reports, data, and other information furnished by
Owmer to Engineer pursuant to this Agreement.  Engineer may use such requirements,
programs, instructions, reports, data, and information in performing or fumishing services
under this Agrecment.
ARTICLE 3— SCHEDULL FOR RENDERING SERVICES
301 Commencement
Yir Engineer shall begin rendering services as of the Effective Date of the Agrecment.
3.02  Time for Completion
A Engineer shall complets its obligations within a reasonable time. Specific periods of time

for rendering services are set forth or specific dates by which services are to be completed
are provided in Exhibit A, and are hereby agreed to be reasonable.
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[t, through no fault of Engineer, such periods of time or dates are changed. or the orderly
and continuous progress of Engineer's services 15 impaired. or Engineer’s scrvices are
delayed or suspended. then the time for completion of Engineer’s services, and the rates and
amounts of Engineer’s compensation, shall be adjusted equitably.

If Owner authorizes changes in the scope, extent, or characler of the Project, then the time
for completion of Engineer’s services, and the rates and amounis of Enginecr’s
compensation, shall be adjusted equitably.

Owmer shall make decisions and carry out its other responsibilities in a timely manner so as
not to delay the Engineer’s performance of its services.

Il Engineer fails, through its own fault, o complete the performance required in this
Agreement within the time set forth, as duly adjusted. then Owner shall be entided to the
recovery of direct damages resulting from such failure.

ARTICLE 4 — INVOICES AND PAYMENTS

4.0

4.02

frvoices

A

Preparation and Submiittal of livoices. Engineer shall prepare invoices in accordance with
its standard invoicing practices and the terms of Exhibit C. Engmeer shall submit ifs
invoices to Owaer on a monthly basis. Invoices are due and payable within thirty (30) days
of receipt.

Subcontracted work and other expenses will be paid from imvoices with no percentage
markup by the Engineer,

Payments shall be made by Owner directly to Engineer only for services rendered and upon
submission of approved monthly progress pavment requests based on hourly rate and
reimbursable expenses provided in accordance with the schedules in Exhibit C,

The Engineer shall submit & brief progress report summarizing project activities in the
billing period with each Engineer’s pavment request.

FPaymenis

A

B:

Application fo fntevest and Privcipal. Payment will be credited first to any interest owed to
Engineer and then to principal.

Faiture to Pay. I Owner fails o make any payment due Engineer for services and expenses
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within thirty {30) days after receipt of Engineer’s invoice, then:

1. amounts due Engineer will be increased at the rate of 1.0% per month (or the
maximum rate of interest permitted by law, if less) from said forty-fifth day; and

b2

Engineer may, after giving seven days written notice to Owner, suspend services
under this Agreement until Owner has paid in foll all amounes due far services,
expenses, and other related charges. Owner waives any and all claims against
Engineer for any such suspension,

Diisputed fnvoices. I Owner contests an invoice, Owner may withhold only that partion so
contested. and must pay the undisputed portion.

Legislative dctions. [f after the Effective Date of the Agreement any governmental entity
takes a legislative action that imposes taxes, fees, or charges on Engineer’s services or
compensation under this Agreement, then the Engineer may invoice such new taxes, fees, or
charges as a Reimbursable Expense to which a factor of 1.5 shall be applied. Owmner shall
pay such invoiced new taxes. fees, and charges; such pavment shall be in addition to the
compensation to which Engineer is entitled under the {erms of Exhibit C.

ARTICLE 5 - OPINIONS OF COST

.01

Opinfons of Probable Consiruction Cost

A

Engineer’s Opimons of Probable Construction Cost are to be made on the basis of
Engineer’s experience and gualifications and represent Engineer’s best judgment as an
experienced and gualified professional generally familiar with the construction mdustry.
However, since Engineer has no control over the cost of labor, materials, equipment, or
services fumnished by others, or over contractors” metheds of determining prices. or over
competitive bidding or market conditions, Engineer cannot and does not guarantee that
proposals, bids, or actual Construction Cost will not vary from opinions of probahle
Consmuction Cost prepared by Engineer. 1t Owamer wishes greater assurance as to probable
Construction Cost, Owner shall employ an independent cost estimator s provided m

Exhibit B.

5.03

Cpinions af Total Project Costs

A

The services, if any, of Engincer with respect to Total Project Costs shall be limited to
assisting the Chwmer in collating the various cost categories which comprise Total Project
Costs. Engineer gssumes no responsibility for the accuracy of any opinions of Total Project
Costs.
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ARTICLE 6 — GENERAL CONSIDERATIONS

.01

Standards of Performance

A

I

The standard of care for all professional engineering and related services performed or
Turnished by Engineer under this Agreement will be the care and skill ordinarily used by
members of the subject profession practicing under similar circumstances at the same time
and in the same locality. Engineer makes no warrantics, express or implied. under this
Agreement or otherwise, in connection with Engineer’s services,

Cramer shall not be responsible for discovering deficiencies in the technical accuracy of
Engineer’s services. Engineer shall correct any such deficiencies in technical accuracy
without additional compensation except fo the extent such corrective action is directly
attriburable w deficiencies in Owner-furnished imformation.

Engineer may employ such Consultants as Engineer deems necessary to assist in the
performance or fumnishing of the services, subject to reasonable, timely, and substantive
ohjections by Ohwner.

Subject to the standard of care set forth in Paragraph 6.01.4, Engineer and its Consultants
may use or rely vpon design elements and mfbrmation ordmarily or costomarily furmished
b others, including, but nat limited to, specialty contractors, manufacturers. suppliers, and
the publishers of technical standards.

Engineer and Owner shall comply with applicable Laws and Regulations and Owner-
mandated standards thal Owner has provided to Engineer in writing. This Agreement is
based on these requirements as of its Effective Date, Changes to these requirements after
the Effcctive Date of this Agreement may be the basis for medifications o Ohwner's
responsibilities ar to Engineer’s scope of services, limes of performance, and compensation.

Engineer shall not be required to sign any documents, no matter by whom requested, that
would result in the Engineer having to certify, guarantee, or warrant the existence of
conditions whose existence the Engineer cannot ascertain.  Chwner agrees not 1o maks
resolution of any dispule with the Engineer or payment of any amount due to the Engineer
in any way centingent upon the Engineer signing any such documents.

The General Conditions for any construction contract documents prepared hereunder are to
be the “Standard General Conditions of the Comstruction Contract”™ as prepared by the
Engineers Joint Contract Documents Committee (No. C-700, 2002 Editien) unless bath
parties mutually agree to use other General Conditions by specific reference in Exhihit L

Engincer shall not at any time supervise. direct, or have control over Contractor’s work. nor
shall Engineer have authority over or responsibility For the means, methods, techniques,
sequences, or procedures of construction selected or used by Contractor. for security or
safety at the Site, for safety precautions and programs incident to the Contractor’s work in
progress, nor for any failure of Contractor to comply with Laws and Regulations applicable
o Clontractor’s furnishing and performing the Waork
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L Engineer neither guarantees the performance of any contrzetor nor assumes responsibility
for any contractor’s failure 1o furnish and perform the Work in accordance with the Contract
Documents.

1. Engineer shall not be responsible for the acts or onissions of any contractor, subconiractor,
ar supplier, or of any of their agents or emplovees or of any other persons {except
Engineer’s own employees and its Consultants) at the Site or otherwise fumishing or
performing any Work: or for any decision made on interpretations or clarifications of the
Contract Documents given by Owner without consuliation and advice of Engineer,

6.02  Design Withow Consiruction Phase Services

Al If Engineer’s Basic Services under this Agreement do not include Project observation, or
review of the Contractor’s performance, or any other Constuction Phase services, then (1)
Engineer’s services under this Agreement shall be deemed complete no later than the end of
the Bidding or Negotiating Phase; (2} Engineer shall have no design or shop drawing review
ohligations during construction; (3) Owmer assumes all responsibility for the application and
interpretation of the Contract Documents, contract administration, construction observation
and review, and all other necessary Construction Phase cogineering and professional
services; and (4} Owner waives any claims against the Engineer that may be conmected in
any way thergto,

6.03  Lse of Docwments

A All Documents in respect to this Project—asdErsmesrineshall

sheH-reobre st G ey Pliceme SsoEb s i i ~seahy %
the Engineer-or ene of-its Consultants-shall be the property of the Oramer and. upon request
by the Crwner, Engineer shall physically deliver copies of the requested documents, in the
format requested, to the Owner. The Engineer shall be compensated by the Owner for
associated direct costs including labor, copying, and delivery, Any reuse without written
verfication or adaptation by the Engineer other than the specific origingl mtended purpose
will be ar the Owwner’s sole risk and without liability of legal exposure to the Engineer.

B. A party may rely that data or information set forth on paper (also known as hard copies) that
the party receives from the other party by mail, hand delivery, or facsimile, are the items
that the other party intended 1o send. Files in electronic media format of text, data, graphics,
or olher tvpes that are furnished by one party to the other are fumished only for
convenience, not reliance by the recerving party.  Any conclusion or information obtamed or
derived from such electronic files will be at the vser’s sole risk. If there is a discrepancy
betereen the electronic files and the hard copies, the hard copies govern.

G Becanse data stored in electronic media format can deteriorale or be modified inadvertently
or atherwise without authorization of the data’s creator, the party receiving electronic files
agrees that 1 will perform acceplance lests or procedures within sixty (800 days, after which
the receiving party shall be deemed to have accepted the data thus transferred.  Aay
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transmittal errors detected within the 6i-day acceptance period will be corrected by the
party delivering (he electrome files.

When transferring documents i clectronic media format, the transferring party makes no
representations as to long-term compatibility, usability, or readability of such documents
resulting from the vse of software application packages, operating systems, or computer
hardware differing from those used by the documents” creator,

Owmer may make and retain copics of Documents for information and reference in
connection with use on the Project by Owner. Engincer grants Owner a license to use the
Documents on the Project, extensions of the Project, and other projects of Chwner, subject w
the tollowing limitations: (1) Chwner acknowledges that such Documents are not intended
or represented to be suitable for use on the Project unless completed by Engineer, or for use
or reuse by Owner ar others on extensions of the Project or on any other project without
written verification or adaptation by Engineer; (2] any such use or reuse, or any
modification of the Documents, without written verification, completion, or adaptation by
Engineer, as appropriate for the specific purpose intended, will be at Owner’s sole risk and
without lisbility or legal exposure to Engineer or to Engineer’s Consultants; (3) Owner shall
indemnify and hold harmless Fngineer and Engineer’s Consultants from all claims.
damages. losses, and expenses, including attomeys” fees, arising out of or resulting from
any use, reuse, or modification without written verification, completion, or adaptation by
Engineer; (4) such limited license to Owner shall not create any rights in third parties.

If Engineer at Owner’s request verifies or adapts the Documents for extensions of the
Project or for any other project, then Owner shall compensate Engineer at rates or in an
amounl to he agreed upon by Owner and Engineer.

604 fwswrance

A

Engineer shall procure and maintain insurance as set forth in Exhibit G, “Insurance.”
Engineer shall cause Owner to be listed as an additional insured on any applicable general
lighility insurance policy carried by Engineer.

Owner shall procure and maintain insurance as set forth in Exhibit G, “Insurance.” Gweser

il Y o aFeabalel . Cx e M o3 el
- : = *

:P—FE[i-EEL—T]lCJ City of Gillete is a member of the Wyoming Association of Risk
Management (WARN). Insurance coverage shall be provided in accordance with Exhibit
(i

Orwner shall require Contractor 1o purchase and maintain general liability and other
insurance in accordance with the requirements of Paragraph 5.04 of the “Standard General
Conditions of the Ceonstruction Contracl,” (Noe. C-700, 2002 Edition) as prepared by the
Engineers Joint Contract Documents Committee and o canse Engineer and Engineer’s
Consultants to be listed as additional insurads with respect to such liability and other
msurance purchased and maintained by Contractor for the Project.

Page 9 of 18
EFCDC =500 Standard Form of Agreement Between Owner and Pugineer for Professional Services
Copyright S22 National Society of Professional Eogineers for EICDC, Al rghts reserved,




Crwner and Engineer shall deliver the certificates of insurance evidencing the coverames
indicated in Exhibit (G. Such certificates shall he furnished prior to commencement of
Engineer’s services and at renewals thereatter during the life of the Agreement.

All polictes of property insurance relating to the Project shall contain provisions to the
effect that Engmneer’s and Engineer’s Consultants” interests are covered and that in the event
of payment of any loss or damage the insurers will have no rights of recovery against
Engineer or its Consuliants, or any insureds or additional insureds thereunder.

At any time, Owner may request that Engineer or its Consultants, at Owner’s sole expense,
provide additional insurance coverage. increased limits, or revised deductibles that are more
protective than those specified m Exhibit G, If so requested by Owner, and if commercially
available, Engineer shall obtain and shall require its Consultants to obtain such additional
insurance coverage, different limiuts, or revised deductibles for such periods of time as
requested by Owner, and Exhibit G will be supplemented to incorporate these requirciments,

005 Suspension and Termination

A,

SUSPESIo.
By Owner: Owner may suspend the Project upon seven days written notice to Engineer.

By Enginear: If Engineer’s services are substantially delayed through no fanlt of Engineer,
Engineer may, after giving seven davs written notice to Owner, suspend services under this
Agresment,

Termination. The obligation to provide further services under this Agreement may be
terminated.

1. For cause,

a By either party upen thirty (300 days written notice m the event of
substantial failure by the other parly to perform in accordance with the terms
heraof through no fault of the terminating party,

b. By Engineer:

1) upon seven (7] days written notice if Owner demands that Engineer
famish ar parform services contrary to Engineer's responsihilities as
a licensed professional; or

2] upon seven (7) days written notice if the Engincer’s services for the
Project are delayed or suspended for more than ninty (90) davs for
reasoms bevond Engineer's control.

3] Engineer shall have no lability o Owner on account of such
termination.
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.06

6.0

“t
f

. Noterithstanding the foregoing, this Agreement will not terminate under
Paragraph 6.05.B.1.a if the party receiving such notice begins, within seven
{7} days of receipt of such notice, to correct its substantial failure to parform
and proceeds diligently to cure such failure within no more than thirty (30}
davs of receipt thereof, provided, howewver, that if and to the extent such
substantial failure cannot be reasonably cured within such thiny (30) day
period, and if such party has diligenthy atrempted to cure the same and
thereafter continues diligenty to cure the same, then the cure perind
provided for herein shall extend up to, but in no case maore than, sty (60)
days after the date of receipt of the notice,

2. For convenience,
g By Owner effective upon Engineer’s receipt of notice from Crwner.
. fffective Date of Termination. The tenminating party under Paragraph 6.05.8 mav set the

effective date of termination at & tirne up to thirty (30) davs later than otherwise provided 1o
allow Engineer to demobilize personnel and equipment from the Site, to complete tasks
whose value would otherwise be lost, to prepare notes as to the status of completed and
uncodnpleted tasks, and to assemble Project materials in orderly files.

D. Payments Upon Termination.

1 In the event of any termination under Paragraph 6.05, Engineer will be entitled to
imvoice Orwner and to receive full pavment for all services performed or furnished
and all Retmbursable Expenses incurred through the effective date of termination,
Upon making such payment, Owner shall have the hmited right to the use of
Documents, at (wner’s sole risk, subject to the provisions of Paragraph 6.03.E.

-2

In the event of termination by Chwner for convenience or by Engineer for cause,
Engmeer shall be entitled, m addiion o invoicing for those items idenulied in
Paragraph 6.05.D.1, o invoice Owner and to payment of a reasonable amount for
services and expenses directly attributable to termination, both before and after the
effective date of temmmination, swuch as reassignment of personnel, costs of
termimating contracts with Engineer’s Consultants, and other related close-out costs,
wsing methods and rates for Additional Services as set forth in Exhibit C.

Controliing Law

Enforcement of the Acreement 1s to be governed by the laws of the State of Wyoming., The
courts of the State of Wyoming shall have jurisdiction over this Agreement and the parties,
and the vermue shall be District Court of Chamner’s locality,

Successors, Assigns, and Bengficiaries

AL Orwner and Engineer are hereby  bound and the parmers, successors, executors,
administrators and legal representatives of Owner and Engineer {and to the extent permitted
by Paragraph 6.07.B the assigns of Chwner and Engineer) are hereby bound to the other parly
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.08

(.09

to this Agreement and to the parimers, successors, executors, adiministrators and legal
representatives (and said assigns) of such other parte, o respect of all covenants,
agreements, and obligations of this Agregment.

Neither Owmer nor Engineer may assign, sublet, or transfer any rights under or interest
{including, but without limitation, moneys that arc due or may become due) in this
Agrecment wilthout the written consent of the other, except to the extent that any
assignment, subletting, or transfer is mandated or restricted by law.  Unless specifically
stated to the contrary in any wrilten consent o an assignment, no assignment will release or
discharge the assignor from any duty or responsibilicy under this A precment.

Urless expressly provided otherwise in this Agrecment:
1. Nothing in this Agreement shall be constroed 1o create, impose, or give Tise (o any

duty owed by Owner or Engineer to any Contractor, Contractor’s subcontractor,
supplier, other individual or entity, or to any surety for or employee of any of them.

12

All duties and responsibilities undertaken pursuant to this Agreement will be for the
sole and exclusive benefit of Owner and Engimeer and not for the benefit of any
ather party.

Owner aprees that the sobstance of the provisions of this Paragraph 6.07.C shall
appear in the Contract Documents,

(8]

Disprile Resolution

A

Crwner and Engineer agree 10 negotiate all disputes between them in pood faith for a peried
of thirty (30) days from the date of notice prior to invoking the procedures of Exhibit H or
other provisions of this Agreement, or exercising their rights under Law,

It the parties fail to resolve a dispute through negotiation under Paragraph 6,08 A, then
either or both may invoke the procedures of Exhibit H. I Exhibit H is not included, or il no
dispute resolution method is specified in Exhibit H, then the parties may exercise their
rights under law,

Ervirosmental Condition of Sie

A

Onwner has disclosed to Engineer in writing the existence of all lmown and suspeeted
Ashestos, PCBs, Petroleum, Hazardous Waste, Radioactive Matenal, hazardous substances,
and other Constitvents of Concern located at or near the Site, including tvpe. quanticy, and
location.

Ohwnier represents v Engineer that to the best of its knowledge no Constituents of Concern,
other than those disclosed in writing to Engineer, exist at the Site.

If Engineer encounters an undisclosed Constituent of Concern, then Engineer shall notfy
(1) Owner and (2) appropriate governmental officials if Engineer reasonably concludes that
doing so is required by applicable Laws or Regulations.
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.10

m

[t is acknowledged by both parties that Engineer’s scope of services does not include any
services related to Constituents of Concern, [T Engineer or any other party encounters an
undisclosed Constituent of Concern, or if mvestigative or remedial action, or other
protessional services, are necessary with respect to diselosed or undisclosed Constituents of
Concern. then Engineer may, at its option and witheut liability for consequential or any
other damages, suspend performance of services on the portion of the Project affected
thereby until Owner: (1) retains appropriate specialist consultantis) or contractor(s) to
identify and, as appropriate, abate, remediate, or remove the Constituents of Concern; and
(2) warranis that the Site is in full compliance with applicable Laws and Regulations.

If the presenee at the Site of undisclosed Constituents of Concern adversely affects the
performance of Engineer’s services under this Agrcement, then the Engineer shall have the
option of (1) accepting an equilable adjustment in ils compensation or in the time of
completion, or both: or (2) tenminating this Agreement for cause on 30 days notice,

Onner acknowledaes that Engineer is performing professional services for Owner and that
Engmeer is not and shall not be required to become an “arranger,” “operator,” “generator,”
or “transporter” of hazardous substances, as defined in the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), as amended, which are or may be
encountered at or near the Site in connection with Enpgineer’s aclivites under this
Agreement.

Indemnification aind Muival Waiver

AL

Indemuification by Engimeer,  To the fullest extent permitted by law, Enginecr shall
indemnify and hold harmless Owner, and Owner's officers, direclors, pariners. agents,
consultants, and employees from and against any and all claims, costs. losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals, and all court, arbitration, or other dispute resolution costs) arising out of
or relating to the Project, provided that any such claim, cost, loss, or damage is attributable
to bodily injury, sickness, disease, or death, or to injury to or deswuction of tangible
property (other than the Work itself), including the loss of use resulimg therefrom, but anly
to the extent caused by any negligent act or omission of Engineer or Enpineer’s officers,
directors, pariners, employees. or Consultants.  The indemnification provision of the
preceding sentence is subject o and limied by the provisions agreed to by Owner and
Engineer in Exhibit 1, “Allocation of Risks,” it any,

Tndemmification by Cvwirer. To the fllest extent permitted by law, Owner shall indemnify
and hold harmless Enginecr, Engineer’s officers, directors, partners, agents, employees, and
Consultants from and agaimst any and all claims, costs, losses, and damages (inchiding but
nat limited to all fees and charges of engineers, architects, attomeys, and other
professionals, and all court, arbitration. or other dispute resolution costs) arising out of ar
relating 1o the Project, provided that any such claim, cost, loss, or damage is atiributable to
bodily mjury, sickness, disease, or death or to injury to or destruction of tangible property
{other than the Worlk tself), meluding the loss of use resultng therefrom, but only to the
extent caused by any negligent act or omission of Owner or Owner’s officers. directors,
partners, agents, consultants; or employees, or others retained by or under contract Lo the
COraner with respect to this Agreement or to the Project.
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Envirammental Indenmification. In addition o the mdemmity provided under Paragraph
6. 10.B of this Agreement, and to the fullest extent permitted by law, Owner shall indemnify
and hold harmless Engineer and its officers, directors, partners, agents. emplovees, and
Consultants from and against any and all claims. costs, losses, and damages (including but
not limited to all fees and charges of engineers, architects, attorneys and other professionals,
and all courl, arbitration, or other dispute resolution costs) caused by, arising out of, relaling
to, or resulting from-a Constituent of Concern at, on, or under the Site. provided that (1) any
such claim. cost, loss, or damage is attributable to bodily injury, sickness, disease, or death,
or o njury to o destruction of langible property (other than the Work itsell), including the
loss of use resulting therefrom, and (ii} nothing in this paragraph shall obligate Owner to
indemnify any individual or entity from and against the consequences of that individual's or
entity's own negligence or willful misconduct.

Percentage Shave of Negligence, To the fullest extent permitted by law, a party’s total
liahility to  the other party and anvone claiming by, through, or under the other party for
any cosl, loss, or damages caused in part by the negligence of the party and in pat by the
negligence of the other party or amy other negligent enlity or individual, shall not exceed the
percentage share that the party’s negligence bears to the total negligence of Owner,
Engineer, and all other negligent entities and individuals.

Mutned Weiver, To the fullest extent permicted by law, Owner and Engineer waive against
cach other, and the other's emplovees, officers, dircctors, agents, imsurers, partners, and
consultants, amy and all claims for or entillement to special, incidental, indirect. or
consequental damages arising out of, resulting from, or in any way related to the Project.

Mothing in this Agreement shall in any way be deemed a waiver of any of the requirements
or immunities provided by the Wyoming Governmental Claims Act.

Miscellareous Provisions

A

Notices, Any notice required under this Agreement will be in writing. addressed to the
appropriate parcy at its address on the signature page and given personally. by facsimile, by
registered or certified mail postage prepaid, or by a commercial courier service. All notices
shall be effective upon the date of receipt.

Survival, All express representations, waivers, indemnifications, and limitations of liability
included in this Agrcement will survive its completion or termination for any reason.

Severability.  Any provision or part of the Agreement held w be void or unenforesable
under any Laws or Regulations shall be deemed stricken, and all remaining provisions shall
continue to be valid and binding upon Owner and Engineer, who agree that the Agreement
shall be reformed to replace such stricken provision or part thereot with a valid and
enforceable provision that comes as close as possible to expressing the intention of the
siricken provision,

Watver. A parly’s non-enforcement of any provision shall not constinute a waiver of that
praveision, nor shall it affect the enforceabilivy of that provision or of the remainder of this
Agreement,
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Acerpal of Claims. To the fullest extent permitted by law, all causes of action arising under
this Agreement shall be deemed to have accrued, and all statutory periods of limitation shall
commence, ne later than the date of Substantial Completion.

ARTICLE 7— DEFINITIONS

701 Defined Terms

A

Wherever used in this Agreement (including the Exhibits hereto) terms (inclading the
singular and plural forms) printed with mitial capial letters have the meanings indicated
the text above or in the exhibits; in the following provisions: or in the “Standard General
Conditions of the Construction Contract,” prepared by the Enginecers Joint Contract
Documents Committes (No, C-70(, 2002 Edition):

1.

-3

LS ]

i

Additional Services — The services to be performed for or fumished o Chaner by
Engineer in gecordance with Exhibit A, Part 2, of this Agreement,

Basic Services — The services to be performed for or furnished o Owner by
Enginger in accordance with Exhibit A, Part [, of this Agreement,

Comstructions Cosi — The cost to Owner of those portions of the entire Project
designed or specified by Engincer.  Construction Cost does not include costs of
services of Engineer or other design professionals and consultants, cost of land or
rights-of~way, or compensalion for damages to propertics, or Owner’s costs for
legal, accounting. insurance counseling or auditing services, or interest and
financing charges meurred in connection with the Project, or the cost of other
services to be provided by others to Orwner pursuant to Exhibit B of this Agreement.
Construction Cost 1s one of the items comprising Total Project Costs.

Constituent of Concern — Any substance, product, wasle, or other material of any
nature whatsoever (inchuding, but not limited to, Ashestos. Petroleum, Radicactive
Material, and PCBs) which is or becomes listed. regulated, or addressed pursuant to
[a] the Comprehensive Environmental Response, Compensation and Liabihry Act,
42 ULS.C, $8%60] e seq. ("CERCLA™); [b] the Hazardous Materials Transportation
Act, 49 U.S.CL §41801 erseq.: [¢] the Resource Conservation and Recovery Act, 42
U.S.C. 886901 et seg. (“RCRA™); [d] the Toxic Substances Control Act, 15 US.C.
§42001 et seq.; [e] the Clean Warer Act, 33 ULS.C, §81251 et seq.; [1] the Clean Air
Al 42 TLS.C. §§7401 er seq.; and [g] any other federal, siate, or local statute, law,
rule, regulation, ordicance, reselution, code, order, or decree regulating, relating to,
or imposing liahility or standards of conduct concerning, any hazardous, toxic, or
dangerous waste, substance, or material.

Consultarts — Individuals or entities having a contract with Engineer to tumnish
services with respect to this Project as Engineer’s independent professional
associates, consultants, subcontractors, or vendors.
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f, Documenis — Data, reports, Drawings, Specifications, Record Drawings, and ether
deliverables, whether in printed or electronic media formal, provided or furnished in
appropriate phases by Engineer to Owner pursuant to this Agreement.

Dirawings — That part of the Contract Documents prepared or approved by Engineer
which graphically shows the scope, extent. and character of the Work to be
performed by Contractor. Shop Drawings are not Drawings as so defined.

8. Laws and Regulations; Laws or Regulations — Any and all applicable laws, rules,
regulations, ordinances, codes, and orders of any and all governmental bodies,
agencics, anthorities, and courts having jurisdiction.

9, Reimbursable Fxpenses — The expenses incurred directdy by Engineer in connection
with the performing or furnishing of Basic and Additional Services for the Project.

0. Residest Project Representative — The authorized representative of Engineer, if any,
assigned to assist Engineer at the Site during the Construction Phase. The Resident
Project Representative will be Engineer’s agent or emplovee and under Engineer’s
supervision, As used herein, the term Resident Project Representative includes any
assistants of Resident Project Representative agreed to by Chwner. The doties and
responsibilities of the Resident Project Representative, if any, are as set forth in
Exchibit D.

11, Specificaiions — That part of the Contract Documents consisting of written technical
descriptions of materials, equipment. systems. standards, and waorkmanship as
applied to the Worl and certamn administrative details applicable thereto.

12. Total Project Costs — The sum of the Construction Cost allowances for
contingencies, and the total costs of services of Engineer or other design
professionals and consultants, together with such other Project-related costs that
Orwner furnishes for inclusion, including but not limited to cost of land, nghts-of-
way, compensation for damages 1o properties, Owner’s costs for legal, accounting.
imsurance counseling and auditing services, interest and financing charges incurred
in connection with the Project, and the cost of other services to be provided by
others to Owner pursuant to Exhibit B of this Agreement.

ARTICLE § — EXHIBITS AND SPECIAL PROYISIONS

801 Exhibits Included

A, Exhibit A, “Engineer’s Services,” consisting of 21 pages.

B. Exhibit B, “Chwner’s Responsibilitics,” consisting of 4 pages.

C. Exhibit C, “Pavments to Engineer for Services and Reimbursable Expenses,”™ consisting of
7 pages.

Mot Llsed

Page 16 of 18
EJCDC E-500 Standard Form of Agreement Between Owoer anid agineer for Professional Serviecs
Copreright S22 National Seciety of Professional Enpglneers for ETCDC. AN rights reserved,




§.02

- Not Usad

Exhibit G, “Tnsurance,” consisting of 3 pag

24w

n

Exhibit H, *Dispute Resolution,” consisting of 2 papges.

Exhihit [, *Allocation of Risks,” consisting of' 3 pages.

& ot Lsed

lsed

Total Agreement

Al

This Agreement (consisting of pages | to 18 inclusive, together with the exhibits idenufied
above) constitutes the entire agreement between Owner and Engineer and supersedes all
prior written or oral understandings. This Agreement may only be amended. supplemented,
modified, or canceled by a duly executed written instrument based on the formar of Exhibit
K to this Agresment.

Designated Representatives

Al

With the exccution of this Apgreement, Engineer and Owner shall designate specific
individuals to act as Engineer’s and Owimer’s representatives with respect to the services to
be performed or furnished by Engineer and responsibilities of Owner under this Agreement.
Such individuals shall have authority to transmit insoructions, receive information, and
render decisions relative to the Project on behalf of each respective party,
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IV WITIWESS WHEREOF, the parties hereto have executed this Agreernent, the Effective Date of which is

indicated on page 1.
Oremer:

City of Gillette, Wyoming

Engineer:

DOWL

£ AL

Byv: _Louise Carter - King

Title: Mavor

Date
Signed:

Attest:

{City Clerk)
Address for giving notices:

201 E. 5% Street

By: _Lynn Bruno, PLS

Title: Practice Area Leader— Civil Engineering

Date
Signed:

B/23 /2017

Enginesr License or Certificate No. _E-(1159
State of _Wyoming

Address for giving notices:

1901 Energy Court. Suite 17(

Gillette, WY 82716

Gillette, WY 83718

Designated Represetative (see Paragraph 8.03.A):

Steven L. Peterson, P.E.

Designated Representative (see Paragraph 8.03.A)

Adam Spindler, P.E.

Title: Capital Projects Coordinator

Phone Number; (307 687-2531

Facsimile Number: _{307) 686-0952

E-Mail Address:  stevenp@eillettewy.gov

Title: Project Manager

Phone Number: _307-686-4181

Facsimnile Numbar: _307-686-48358

E-Mail Address:  aspindler@dowl.com
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